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outside earned income and compensa-
tion under § 2636.303(b)(7) of this part;
or

(ii) Whether a noncareer employee
who is subject to the restrictions in
subpart C of this part may receive com-
pensation for teaching. An advisory
opinion issued under this section may
not be substituted for the advance
written approval required by § 2636.307
of this part.

(3) The employee’s request for an ad-
visory opinion shall be submitted in
writing, shall be dated and signed, and
shall include all information reason-
ably available to the employee that is
relevant to the inquiry. Where, in the
opinion of the agency ethics official,
complete information has not been pro-
vided, that official may request the
employee to furnish additional infor-
mation necessary to issue an opinion.

(b) Issuance of advisory opinion. As
soon as practicable after receipt of all
necessary information, the agency eth-
ics official shall issue a written opinion
as to whether the conduct in issue
would violate any provision contained
in this part. Where conduct which
would not violate this part would vio-
late another statute relating to con-
flicts of interest or applicable stand-
ards of conduct, the advisory opinion
shall so state and shall caution the em-
ployee against engaging in the con-
duct.

(1) For the purpose of issuing an advi-
sory opinion, the agency ethics official
may request additional information
from agency sources, including the re-
questing employee’s supervisor, and
may rely upon the accuracy of infor-
mation furnished by the requester or
any agency source unless he has reason
to believe that the information is
fraudulent, misleading or otherwise in-
correct.

(2) A copy of the request and advisory
opinion shall be retained for a period of
6 years.

(c) Good faith reliance on an advisory
opinion. An employee who engages in
conduct in good faith reliance upon an
advisory opinion issued to him under
this section shall not be subject to civil
or disciplinary action for having vio-
lated this part. Where an employee en-
gages in conduct in good faith reliance
upon an advisory opinion issued by an

ethics official of his agency to another,
neither the Office of Government Eth-
ics nor the employing agency shall ini-
tiate civil or disciplinary action under
this part for conduct that is indistin-
guishable in all material aspects from
the conduct described in the advisory
opinion. However, an advisory opinion
issued under this section shall not in-
sulate the employee from other civil or
disciplinary action if his conduct vio-
lates any other laws, rule, regulation
or lawful management policy or direc-
tive. Where an employee has actual
knowledge or reason to believe that the
opinion is based on fraudulent, mis-
leading, or otherwise incorrect infor-
mation, the employee’s reliance on the
opinion will not be deemed to be in
good faith.

(d) Revision of an ethics opinion. Noth-
ing in this section prohibits an agency
ethics official from revising an ethics
opinion on a prospective basis where he
determines that the ethics opinion pre-
viously issued is incorrect, either as a
matter of law or because it is based on
erroneous information.

[56 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998]

§ 2636.104 Civil, disciplinary and other
action.

(a) Civil action. Except when the em-
ployee engages in conduct in good faith
reliance upon an advisory opinion
issued under § 2636.103 of this subpart,
an employee who engages in any con-
duct in violation of the prohibitions,
limitations and restrictions contained
in this part may be subject to civil ac-
tion under 5 U.S.C. app. 504(a) and a
civil monetary penalty of not more
than $10,000 for any such violation oc-
curring before September 29, 1999, as
adjusted effective September 29, 1999 to
$11,000 for any such violation occurring
on or after that date, in accordance
with the inflation adjustment proce-
dures prescribed in the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended, or the amount of the
compensation the individual received
for the prohibited conduct, whichever
is greater.

(b) Disciplinary and corrective action.
An agency may initiate disciplinary or
corrective action against an employee
who violates any provision of this part,
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which may be in addition to any civil
penalty prescribed by law. When an
employee engages in conduct in good
faith reliance upon an advisory opinion
issued under § 2636.103 of this subpart,
an agency may not initiate discipli-
nary or corrective action for violation
of this part. Disciplinary action in-
cludes reprimand, suspension, demo-
tion and removal. Corrective action in-
cludes any action necessary to remedy
a past violation or prevent a con-
tinuing violation of this part, including
but not limited to restitution or termi-
nation of an activity. It is the responsi-
bility of the employing agency to ini-
tiate disciplinary or corrective action
in appropriate cases. However, the Di-
rector of the Office of Government Eth-
ics may order corrective action or rec-
ommend disciplinary action under the
procedures at part 2638 of this sub-
chapter. The imposition of disciplinary
action is at the discretion of the em-
ploying agency.

[56 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998; 64 FR 47097, Aug. 30,
1999]

Subpart B [Reserved]

Subpart C—Outside Earned In-
come Limitation and Employ-
ment and Affiliation Restric-
tions Applicable to Certain
Noncareer Employees

§ 2636.301 General standards.

A covered noncareer employee shall
not:

(a) Receive outside earned income in
excess of the 15 percent limitation de-
scribed in § 2636.304 of this subpart;

(b) Receive compensation or allow
the use of his name in violation of the
restrictions relating to professions in-
volving a fiduciary relationship de-
scribed in § 2636.305 of this subpart;

(c) Receive compensation for serving
as an officer or board member in viola-
tion of the restriction described in
§ 2636.306 of this subpart; or

(d) Receive compensation for teach-
ing without having first obtained ad-
vance authorization as required by
§ 2636.307 of this subpart.

§ 2636.302 Relationship to other laws
and regulations.

The limitations and restrictions con-
tained in this section are in addition to
any limitations and restrictions im-
posed upon an employee by applicable
standards of conduct or by reason of
any statute or regulation relating to
conflicts of interest. Even though con-
duct or the receipt of compensation is
not prohibited by this subpart, an em-
ployee should accept compensation or
engage in the activity for which com-
pensation is offered only after deter-
mining that it is otherwise permissible.
In particular, a covered noncareer em-
ployee should accept compensation
only after determining that its receipt
does not violate section 102 of Execu-
tive Order 12674, as amended, which
prohibits a covered noncareer em-
ployee who is also a Presidential ap-
pointee to a full-time noncareer posi-
tion from receiving any outside earned
income for outside employment or for
any other activity performed during
that Presidential appointment.

[56 FR 1723, Jan. 17, 1991, as amended at 63
FR 43069, Aug. 12, 1998]

§ 2636.303 Definitions.
For purposes of this section:
(a) Covered noncareer employee means

an employee, other than a Special Gov-
ernment employee as defined in 18
U.S.C. 202, who occupies a position
classified above GS–15 of the General
Schedule or, in the case of positions
not under the General Schedule, for
which the rate of basic pay is equal to
or greater than 120 percent of the min-
imum rate of basic pay payable for GS–
15 of the General Schedule, and who is:

(1) Appointed by the President to a
position described in the Executive
Schedule, 5 U.S.C. 5312 through 5317, or
to a position that, by statute or as a
matter of practice, is filled by Presi-
dential appointment, other than:

(i) A position within the uniformed
services; or

(ii) A position within the foreign
service below the level of Assistant
Secretary or Chief of Mission;

(2) A noncareer member of the Senior
Executive Service or of another SES-
type system, such as the Senior For-
eign Service;
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